QXX INLET REA AN INC
| BLA 95-339 Deci ded July 15, 1999

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, rejecting various |land selections filed by an A askan Native
regi onal corporation.

Rever sed and renmanded.

1. A aska: A aska Native Aains Settl enent Act--A aska
Native dains Settlenent Act: MNative Land el ecti ons:
Regi onal Sel ections: General ly

Wiere, in response to a BLMrequest that it relin-
qui sh certain sel ections, a Native regional corpo-
ration submts a docunent purporting to relinguish
t hose sel ections subject to express conditions,

whi ch condi tions BLMfinds unacceptabl e, the sub-
mssion fromthe regional corporation is properly
construed as a refusal to relinguish the sel ections
rather than as an unconditional relinqui shnent of

t hose sel ecti ons.

2. A aska: A aska Native Aains Settl enent Act--A aska
Native dains Settlenent Act: MNative Land el ecti ons:
Regi onal Sel ections: General ly

Wii | e the provisions of section 12 of Pub. L.

No. 94-204, as construed in a Menorandumof Uhder -
standi ng between BLMand a Native regi onal corporati on,
require that all conveyances of |lands and interests to
the regional corporation be nade under the auspi ces of
Pub. L. No. 94-204, this does not nean that regi onal
sel ection applications filed prior to Jan. 1, 1976,
nust be refiled under Pub. L. No. 94-204 before BLM
nay nake conveyances under that Act.

APPEARANCES. Mark R ndner, Esg., Anchorage, A aska, for Gook Inlet Region,
Inc.; Dennis J. Hopewel |, Esg., Deputy Regional Solicitor, A aska Region,

US Departnent of the Interior, Anchorage, A aska, for the Bureau of Land
Managenent .
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(P N ON BY ADM N STRATI VE JUDE BURX

ok Inlet Region, Inc. (AQR), has appeal ed froma deci sion of
the Alaska Sate dfice, Bureau of Land Managenent (BLM, dated Mirch 1,
1995, acknow edgi ng the "relinqui shnent” of various regional selection
applications, and rejecting, either in whole or in part, both those
"rel i nqui shed" applications and other regional selection applications.
Al told, atotal of 50 regional selections were rejected. Subsequently,
by OQders dated Cctober 5, 1998, Novenber 4, 1998, and April 26, 1999,
i ssued pursuant to requests of the parties hereto, this Board vacat ed
the subj ect decision with respect to two specific selection applications
(AA-11153-13 and AA-11153-23, respectively). For the reasons provi ded
bel oy BLMs March 1, 1995, decision is nowreversed as to all but one
of the remaining regional selection applications 1/ and affirned as to
that regi onal selection application (AA11153-10).

The applications involved herein were all filed by QR in Decenber
1975 under the provisions of section 12(c) of the A aska Native dains
Settlenent Act (ANCSA), as anended, 43 US C 8§ 1611(c) (1994), which had
aut hori zed the various A askan Native Regional Corporations established
under section 7 of ANCSA as anended, 43 US C § 1606 (1994), to sel ect
lands as part of the overall resolution of Native land clains in A aska 2/
The anount of |and selection rights allocated to each regi onal corporation
was based on the rel ative percentage of |ands wthin each region.

Soon after the adoption of ANCSA however, it becane apparent that,
owng to the fact that the AR region enbraced both the city of Anchorage
and the Kenai peninsula, fulfillnent of its conplete entitlenent fromlands
wthin the region was problematic. Followng the filing of a suit by AR
and others (see Gook Inlet Region v. K eppe, No. 75-2232 (9th dr.)), nego-
tiations between AR, the Sate of Alaska, and BLMresul ted i n a docunent
styled "Terns and Gonditions for Land Gonsolidation in the Gok Inlet Aea"
(T&). The T&C established various nechanisns for resolving AR's | and
sel ection probl ens.

1/ Those applications are: AA8098-05 AA-8098-07, AA-8098-08, AA 8098-
10, AA-8098- 13, AA-8098-14, AA 8098-19, AA 8098-22, AA-8098-25, AA 8098-28,
AA-8098- 34, AA-8098- 35, AA-8098-40, AA 8098-43, AA 8098-50, AA 8098-53,
AA-8098-56, AA-8098-59, AA-8098-60, AA 8098-61, AA 8098-63, AA 8098- 68,
AA-8098- 69, AA-8098-72, AA-8098-74, AA-8098-75, AA 8098-76, AA 8098-77,
AA-8098- 79, AA-8098-81, AA-8098-86, AA- 8098-88, AA 8098-89, AA 8098-92,
AA-8098-94, AA-8098-99, AA-11153-02, AA-11153-03, AA-11153-04, AA 11153-05,
AA-11153-06, AA-11153-07, AA-11153-16, AA-11153-18, AA-11153-20, AA-11153-
22, AA 11153- 25,

2/ Actually, one of the selections, AA11153-25 was an in-lieu sel ec-
tion nade under the provisions of section 12(a)(1) of ANCSA 43 US C

§ 1611(a)(1) (1994). This is a distinction of no particul ar nonent so far
as this decision is concerned.
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Subsequent |y, Gongress expressly ratified the provisions of
the T&C in section 12 of the Act of January 2, 1976, 89 Sat. 1150,
as anended, 43 US C § 1611 note (1994) (hereinafter Pub. L. No. 94-204).
As ongress noted, the intent of the legislation and the T& was "to
resol ve harnful jurisdictional conflicts and arbitrary ownership patterns
wthin Gok Inlet region" by, inter alia, permtting AR to shift nore
than hal f of its statutory entitlenent fromthe popul ated Gook Inlet area
to other adjacent regions. See H Rep. No. 94-729 at 30, reprinted in
1975 USCCAN at 2397. In addition to providing new areas fromwhi ch
AR could nake its selections, the T&C and Pub. L. No. 94-204 al so est ab-
| i shed nechani sns for processing selections within the Gook Inlet region.
Section 12(c) of the Act further provided that:

The lands and interests conveyed to the Regi on under the
foregoi ng subsections of this section and the | ands provi ded by
the S ate exchange under subsection (a)(1) of this section, shall
be consi dered and treated as conveyances under the Settlenent Act
unl ess ot herw se provided, and shall constitute the Region's full
entitlenment under sections 12(c) and 14(h)(8) of the Settl enent
Act.

43 US C § 1611 note (1994).

Notw t hstandi ng the provisions of the T&C and Pub. L. No. 94-204,
as anended, 3/ conveyance of land to AR in fulfillnent of its statutory
entitlement was subject to continuing difficulties. Q1 April 11, 1986,
AR and the Departnent entered into a Menorandum of Uhder st andi ng (MO
ained at resol ving various di sagreenents over inplenentation of the provi-
sions of the T&C and Pub. L. No. 94-204. { particul ar rel evance herein,
section 8 of the MIJ establ i shed a nechani smby whi ch BLM coul d request

AR torelinquish selections filed prior to January 1, 1976.

Pursuant to the foregoing provision, BLM by letter dated Novenber 15,
1994, requested that AR relinquish a total of 50 regional selection
applications to allow BLMto "clean-up of records.” As BLMexpl ai ned:

Section 12(c) of the Act of January 2, 1976, provides that
AR's entitlenent under Sec. 12(c) of ANCSAw || be net through
conveyance of sel ections made pursuant to the Act of January 2,
1976. Because the sel ection applications noted on page 1 of
this letter were not filed pursuant to that Act, the applica-
tions cannot be processed toward conveyance. Qur adjudi cation
procedures require AR to file a new application when sel ect -
ing a parcel to be conveyed pursuant to the various nechani sns
created by the T&C (Bender Muntai n and Lake Tustunena, for

3/ It should be noted that Pub. L. No. 94-204 was subsequent|y anmended
a nunber of tines, including, inter alia, by section 1435 of the A aska
National Interest Lands Gonservation Act, 94 Stat. 2545-46, and section
606(d) of the Alaska Railroad Transfer Act of 1982, 96 Sat. 2566-71.
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exanpl e). Such applications are nade pursuant to the Act
of January 2, 1976, as anended.

(Letter of Novenber 15, 1994, at 2 (enphasis supplied).)

AR responded by letter dated Decenber 21, 1994. 4/ Wile AR
submtted a list of 30 sel ection applications 5 which it "hereby
relingui shes * * * subject to the conditions set out inthis letter,”
it declined to relinquish the remai ning 20 sel ection applications. Mre-
over, AR expressly advised BLMthat "AQR"'s relinqui shnents are condi -
tioned on BLMtaking no further action to reject those sel ecti ons not
relinguished at this tinme." (Letter of Decenber 21, 1994, at 2.) After

noting its fear that insufficient acreage was available to fulfill AR's
entitlenent, AR argued that "until BLMcan assure AR its full ANCSA
entitlenent, asking for a relinqui shrent of any kind is prenature.” 1d.

AR continued, however, and noted that "in a spirit of cooperation, we
are wlling to partially address your request and relinqui sh certain sel ec-
tions, provided the remai ning sel ections are left in place until AR"'s
12(c) entitlenent is fulfilled." Id.

Alittle nore than 2 nonths later, BLMissued the deci sion which is
the subject of this appeal. Wiile BLMrecogni zed that AR had provi ded
a conditional relinqui shnent of 30 sel ection applications, BLMasserted
that it "cannot agree to and is not bound by the conditions set forth in
AR"'s relinqui shnent," pointing out that paragraph 8 of the MOJ did not
provide for conditional relinquishments. (Decision at 3.) Wiile refusing
to accept the conditions which QR had applied to its relinqui shnents, BLM
neverthel ess decl ared that the relinqui shnent of 29 of the sel ections which
AR had purported to conditionally relinquish 6/ "is hereby acknow edged
to have taken effect Decenber 21, 1994." 1d.

Notw t hstandi ng the fact that BLMhad deened 29 of the 50 sel ection
appl i cations relinquished, it then proceeded to reject all of the appli -
cations, wth the exception of AA11153-10 (see note 6, supra), on the

4/ Inasmuch as the BLMrequest had been received by AR on Nov. 22, 1994,
this response woul d have been untinely under the anended section 8 of the
MOJ See note 8, infra. However, BLMhad advised AR inits Nov. 15
request that, in viewof the nunber of applications involved, AR woul d
be al |l oned 30 days in which to respond.

5/ Those applications were: AA-8098-05, AA 8098-07, AA 8098-13, AA- 8098-
14, AA-8098-22, AA-8098-25, AA 8098-28, AA 8098-34, AA-8098-43, AA 8098-50,
AA-8098-53, AA-8098- 63, AA- 8098-68, AA 8098-69, AA 8098-72, AA 8098-74,
AA-8098- 75, AA-8098-79, AA-8098-81, AA- 8098-86, AA 8098-88, AA 8098-89,
AA-8098-94, AA-8098-99, AA-11153-03, AA 11153-04, AA-11153-05, AA 11153-07,
AA-11153-10, AA-11153-16.

6/ Selection application AA11153-10, which was anong the appl i cati ons
conditional ly relinquished by AR, was not included anong the applications
whi ch BLM deened rel i nqui shed as of Dec. 21, 1994. As noted in the text,
this application was independently rejected in the Mar. 1, 1995, decision
on the ground that it had been previously rejected inits entirety.
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ground that, since the applications had not been filed pursuant to Pub. L.
No. 94-204, none of the applications were allowable. 7/ Insofar as sel ec-
tion application AA11153-10 was concerned, this application was rejected
on the ground that it had been previously rejected inits entirety by deci-
sion dated June 25, 1986, which action had been affirned by this Board in
an opinion styled Sate of Alaska, 127 IBLA 317 (1993). Thus, all 50 of
AR's selection applications were rejected, sone on nultipl e grounds.

AR duly filed a notice of appeal challenging both BLMs treatnent of its
rel i nqui shrent as unconditional as well as BLMs rejection of all of the
appl i cations i nvol ved.

Wiile AR does chal |l enge BLMs "acceptance” of its conditional
rel i nqui shrent as an unconditional relinquishnent inits statenent of rea-
sons in support of its appeal (SR, the bulk of its argunent is directed
towards refuting BLMs assertion that all of its selections filed prior
to January 2, 1976, are subject to rejection because they were filed prior
tothat date. Thus, it points out that there is nothing in either the T&C
or the provisions of section 12 of Pub. L. No. 94-204 which purported to
invalidate sel ections previously nade by QR under the provisions of sec-
tion 12(c) of ANCSA supra, or which affirnmatively required AR torefile
those sel ections. AR argues that, fairly read, all that these provi-
sions require is that any conveyance of land to AR after January 2, 1976,
based on ANCSA sel ection applications filed prior to that date nust be nade
pursuant to Pub. L. No. 94-204 and neet the requirenents of that Act, and
that receipt by AR of the land and interests as delineated in Pub. L.
No. 94-204, constitutes a conplete fulfillnent of its entitlenent under
sections 12(a) and 14(h)(8) of ANCSA See generally SCRat 6-9.

AR finds support for its interpretation in the provisions of para-
graph 8 of the MOU (AR notes that, if BLMs interpretation of the T&C
and Pub. L. No. 94-204, were correct, paragraph 8 of the MJJ woul d nake
no sense because it provides a procedure under whi ch BLMcan seek to have
AR voluntarily relinquish sel ections which BLM now cont ends can never be
al | oned under any circunstances. See S(Rat 9-12.

In response, BLMasserts that it properly treated AR's "conditional
relingui shrent” as unconditional and reaffirns its position that the T&C
and Pub. L. No. 94-204, require that AR"'s selection applications previ-
ously submtted under the provisions of sections 12(c) and 14(h)(8) of
ANCSA nust be refiled under the provisions of Pub. L. No. 94-204. Wth
respect to AR's "conditional relinguishnent,” BLMnotes that nothing in
paragraph 8 of the MOJ aut hori zes the pl aci ng of conditions on relinqui sh-
nents which BLMrequests thereunder. BLMargues that QR knewthat BLM

7/ Wile all of AR"s selection applications (wth the exception of
AA-11153-10) were rejected on this basis, it should be noted that, wth
respect to eight applications which had al ready been partially rejected,
the rejection was only as to the lands renai ning wthin the sel ection as
of Mar. 1, 1995.
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woul d not accept conditional relinqui shnents based on BLMs stated posi -
tioninlitigation in Seldovia Native Association, Inc. v. Lhited Sates,
A91-076 AV (D Aaska) towich AR was a party. Gven AR's under-
standing of its position, BLMasserts that it was justified in treating
the AR submission as an unconditional relinquishnent as to the 30 sel ec-
tions involved. See Answer at 8-9.

I nsof ar as appel | ant chal | enges the rejection of 49 of the sel ections
because they were not filed under the provisions of Pub. L. No. 94-204,
BLMrelies on its "long-standing practice of requiring AR to file a new
sel ection application for land it is to be conveyed pursuant to section 12
of Pub. L. No. 94-204." (Answer at 5.) BLMnotes that this procedural
requi renent has been invoked in the past wth respect to other AR sel ec-
tions and argues that it is consistent wth the statutory nandate (Pub. L.
No. 94-204) under which it nust process AR's entitlenent. Id. at 5 7.

Fnally, BLMcontends that, quite apart fromthe theory upon whi ch
it relied for rejecting all of the selection applications, a nunber of the
sel ection applications are subject to rejection on varied grounds, includ-
ing the fact that sone invol ve non-Federal |ands, or enbrace | ands wthin
a national defense wthdrawal, or have been under continuous use by a Fed-
eral agency, or were never wthdrawn for selection by QR under ANCSA
See general ly Answer at 9-15.

AR has responded to BLMs claimthat rejection of these selection
applications is in accord wth |ong-standing practice by noting that, while
it has in the past "as a matter of accommodation to BLM acceded to BLMs
request that it file new sel ection applications for parcels which were
bei ng conveyed to it, its action in acconmodati ng BLMdid not serve to
establish the correctness of BLMs interpretati on of the rel evant statutes.

(Reply at 3.) AR reiterates its assertion that BLMs interpretation of
Pub. L. No. 94-204 woul d render paragraph 8 of the MOJ neani ngl ess. See
(Reply at 4-5.)

AR takes particul ar exception to BLMs reliance on the Sel dovia
litigation as justification for ignoring the conditions which AR had
attached to its relinquishnent. Thus, AR notes that not only was
there no ruling on this issue in the Sldovia litigation but that the
underlying facts invol ved therein were vastly dissimlar to the situa-
tioninvolved inthe instant appeal. (Reply at 6-8.) QAR asserts that
if BLMwas dissatisfied wth AR"'s conditional relinquishnent, the proper
recourse was for BLMto decline to accept it and not to attenpt to recast
it as an unconditional relinquishnent. (Reply at 9-10.)

There are thus two discrete issues before the Board. Frst of all,
was BLMs treatnment of AQR's conditional relinquishnent of 30 sel ection
appl i cations proper? Second, is BLMcorrect in its assertion that, under
the provisions of section 12 of Pub. L. No. 94-204, all selections filed
by AR under section 12 of ANCSA nust be refiled under Pub. L. No. 94-204
bef ore the conveyance of |and nmay be approved? V& wll examne these two
guestions seriatim
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[1] Initially, however, we w il set out paragraph 8 of the MJJin
full since it has a direct bearing on both issues. Paragraph 8 provides:

Lpon receipt of a witten request fromthe BLMA aska to
rel i nqui sh sel ections upon specific lands identified by |egal
description, AR shall, wthin fifteen (15) days, [8/] review
sai d request, determine those sel ections which were nade pri or
to January 1, 1976, which it agrees to relinqui sh, and respond
to BLMA aska in that regard in witing. QR expressly agrees
that this agreenent wll constitute a relinquishnent if AR does
not respond to the BLM A aska request wthin the prescribed tine
period. BLMA aska reserves the right to adjudi cate and rej ect,
under applicable |aw any sel ections not relinqui shed under this
pr ocedur e.

Noting that nothing in the foregoi ng | anguage aut hori zes a conditi onal
relinqui shnrent, BLMasserts that it was justified in ignoring the condi-
tions which AR sought to place onits relinquishnent and treating it as
unconditional. Ve cannot agree.

Afair reading of paragraph 8 shows that AR was under no obligation,
what soever, to agree to any relinqui shnent requested by BLM Indeed, it
was not required to even justify its refusal to relinquish any parcel as
requested by BLM Al that it was required to do was to tinely respond,
inwiting, to any BLMrequest. It is true, of course, that nothing in
the | anguage of paragraph 8 expressly authorized the filing of a condi -
tional relinquishnent wth respect to any parcel. But, given the fact
that AR's right to refuse a relingui shrent under this paragraph was
essentially unconstrained, it is difficult to give credence to BLMs sug-
gestion that a conditional relinqui shnent shoul d properly be construed as
a relingqui shnent without conditions. Rather, it seens to us, the correct
approach, given the unacceptability of the condition QR sought to attach,
woul d have been to treat AR's response as a refusal to relinquish the
30 parcel s in question.

Little, if any, support for BLMs position can be gl eaned fromthe
litigation involved in Seldovia Native Association, Inc. v. Lhited Sates,
supra. Not only does AR correctly point out that there was no deci sion
by the Gourt on the issue in controversy, but the fact situation invol ved
in Seldoviais so dramatically different fromthat involved herein as to
render any conparisons virtually neaningl ess. Thus, in Seldovia, the
i ssue invol ved was whet her or not Sel dovia had relinqui shed certain | and
sel ections in Lake Qark. Such relinqui shnent was requi red under sec-
tion 12(a)(3) of Pub. L. No. 94-204 as a precondition of the provisions
of that lawgoing into effect. O its face, the docunent whi ch Sel dovi a

8/ This 15-day period was original ly a 30-day period for response. It was
shortened to 15 days in a Settlenent Agreenent between BLMand A R dat ed
Jan. 12, 1990.
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filed declared that those sel ections "are hereby irrevocably w thdrawn,

rel i nqui shed and wai ved." However, appended to the bottomof the relin-
qui shrent formwas a typed statenent that "Al other 12(b) sel ections
nade by Seldovia Native Association, Inc. shall remain valid." See Answer,
Ex. Aat 2. It should be noted that a nunmber of Sel dovia s renaining

sel ections enbraced | ands which, under the T& were to be conveyed to

the Sate of Al aska or were otherw se not avail able for section 12(b)

sel ections by Seldovia. See Reply at 7-8.

BLMtreated Sel dovia s submission as constituting a conpl ete
relingui shnrent of the |and sel ections involved. As AR notes, for the
next 15 years Sel dovia accepted benefits under Pub. L. No. 94-204 and the
T&C It was only after a decade and a hal f of inplenentation of Pub. L.
No. 94-204 that Seldovia attenpted, in effect, to rewite provisions of
the T&C by arguing that its relinquishnent of lands in the vicinity of
Lake Qark was conditional upon the conveyance to it of |ands otherw se
not available to it under the T&C

In contrast to Seldovia' s statenent that its selections "are hereby
i rrevocably w thdrawn, relinquished and waived," the docunent AR filed
expressly advised that AR was relinquishing various sel ections "subject
to the conditions set out therein." And, while Sel dovia' s subm ssion
never expressly connected its relinquishnent to the "condition" that its
other section 12(b) selections remain valid, AR explicitly stated that
"AR"'s relinquishnents are conditioned on BLMtaking no further action to
reject those sel ections not relinquished at this tine."

I nsof ar as Sel dovi a was concerned, its subm ssion nani fested a present
intent to relinquish its clains, though possibly under a m sapprehensi on
as to the status of its remaining selections. The fact that a relinqui sh-
nent mght have consequences unforeseen or unintended is irrel evant so | ong
as the relinquishnent is, itself, not expressly conditioned or qualified.
Treatnent of Sel dovia' s relinquishnent as binding was fully in accord wth
the Board and Departnental precedents relied upon by BLM  See Answer,

Ex. Bat 2-6.

In contrast, AR"'s "relinqui shnent” was expressly conditioned on
BLMs forbearance in acting on other selections. There was thus, on the
face of the docunent, only a conditional intent to relinquishits clains.
As we indicated above, BLMwas perfectly free to reject any conditions AR
sought to apply to its relinquishnent. BLMdid so. BLMs action, however,
did not netanorphose a conditional relingui shnent into one wthout condi-
tions. Rather, it rendered any relinquishment a nullity, turning AR's
submission not into an unconditional relingui shrent but rather into a
refusal to relinguish. BLMs purported acceptance of A R's Decenber 21,
1994, submission as an unconditional relinqui shnent nust be reversed.

[2] Because AR's conditional relinquishnent is properly construed
inthe instant case as a refusal to relinquish, BLMwas, under the terns
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of paragraph 8 of the MJJ free to take such future actions wth respect to
these sel ections as it deened appropriate. In essence, BLMdid precisely
that inits March 1, 1995, decision since, notwthstanding its assertion
that AR had relinquished 30 of its selection applications, BLMi ncl uded
all of these applications inits list of applications which were bei ng

rej ected because they had not been filed under the provisions of Pub. L.

No. 94-204. V& turn nowto the question as to the correctness of that

det ermnat i on.

BLMargues that its rejection of 49 of the sel ection applications
on the ground that, having been filed prior to January 3, 1976, they
coul d not be considered to have been filed under the provisions of Pub. L.
No. 94-204, was nerely the inplenentation of a | ong-standi ng practi ce and
fully in accord wth the provisions both of the T&C and Pub. L. No. 94-204.
For its part, AR argues that, while it had, in the past, conplied wth
BLMrequests that it refile certain pre-1976 applications in order to
obt ai n conveyances under Pub. L. No. 94-204, it had done so sinply as an
accommodation to BLMin order to expedite recei pt of the conveyances and
had never acceded to BLMs interpretation of the statute. In any event,
AR argues that BLMs position is not consistent wth the proper interpre-
tation of Pub. L. No. 94-204 and is conpl etely at odds wth paragraph 8 of
the MOJ

An examnation of the statute fails to provide a definitive reso-
lution to this question of interpretation. Wile it is clear that con-
veyances nust be made pursuant to Pub. L. No. 94-204, section 12(c) of
the statute al so provides that the lands and interests conveyed "shal |
be consi dered and treated as conveyances under the Settlenent Act." See
Robert A Perkins, 119 IBLA 375, 379 (1991). The Act is sinply silent
as tothe treatnent of AR selection applications already filed under
the provisions of ANCSA In our view |ooking solely at the |anguage of
the Act, the statutory provisions could be interpreted either as nerely
requiring that any prior ANCSA sel ections be processed and the | ands con-
veyed under Pub. L. No. 94-204 or as requiring AR to refile those sel ec-
tion applications which are in consonance wth the substantive provisions
of Pub. L. No. 94-204 as new sel ection applications under that Act.

The legislative history of Pub. L. No. 94-204 fails to expressly
clarify this question, though we note that the fol |l ow ng | anguage appears
in the House report:

The Cormittee feels that the ook Inl et Regi on was under
sone constraints in the negotiations resulting in this agreenent.
It is expected that anbiguities and uncertainties in the
conpl ex, delicately bal anced settlenent wll be resol ved
favorably, where appropriate, to the Gook Inlet Region.

H Rep. No. 94-729 at 32-33, reprinted in 1975 USCCAN at 239. Wiile
we believe this | anguage nay | end sone support to AR's position (since
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arequirenent that AR refile all of its selection applications mght be
deened a resol ution unfavorable to AR), we do not think it concl usive or
di sposi ti ve.

The sane, however, cannot be said of paragraph 8 of the MOJ An exam
ination of the | anguage of paragraph 8 clearly shows that adoption of BLMs
interpretation of the statute woul d render that provision of the MJJ nean-
ingless. Paragraph 8 of the MOJ by its terns, applies only to selection
applications filed before January 1, 1976. |f, however, BLMis correct
that none of the selection applications filed prior to January 1, 1976,
can be allowed, the entire process of obtaining relinqui shnents becones
irrelevant since all of AR's pre-1976 applications are void awaiting only
BLMs declaration to that effect. Wy would any party go to the consi dera-
bl e troubl e of establishing procedures to obtain relinqui shnents of appli-
cations if it were wthinthat party's authority to unilaterally nullify
t hose sane applications wthout the other party' s concurrence? BLMsinply
has no expl anati on whi ch woul d pl ausi bl'y answer this questi on.

The MOJ can only be seen as adopting an interpretation of Pub. L.
No. 94-204 at odds wth that now advanced by BLM viz., that |ands cov-
ered by pre-1976 sel ection applications may be conveyed under the auspi ces
of Pub. L. No. 94-204 wthout the need to file new applications. S nce
there is nothing in the statute or regul ations which can fairly be said
to contradict such an interpretation, we hold that BLMis bound to it.
Therefore, BLMs determnation that 49 of the sel ection applications were
properly rejected because the applications had not been filed pursuant to
Pub. L. No. 94-204 nust be, and hereby is, reversed.

V¢ noted above that, before the Board, BLMhas suggested that nuner-
ous applications invol ved herein are al so subject to rejection for a vari -
ety of deficiencies. V¢ have no doubt that, at a mininum a nunber of
these sel ection applications are fatally flaned. But, be that as it nay,
BLMdid not purport to reject any of the selection applications invol ved
herein, wth the exception of AA 11153-10, for specific deficiencies relat-
ing to the particul ar selection. BLMis, of course, free to do soin the
future. 9/ However, we do not deemit a proper exercise of our de novo
reviewauthority to attenpt to adjudi cate these issues as a matter of first
i npression, particularly considering the nunber of sel ections invol ved
herein, and we decline to do so. 10/

9/ Snce, as noted above, AR"'s Dec. 21, 1994, response i s properly con-
strued as a refusal to relinquish, any BLMobligation of consultation wth
AR which mght be deened to exi st under paragraph 8 of the MOJ has been
di scharged, at least as to these sel ection applications.

10/ Ve note that nany of the grounds raised by BLMwoul d, if proven,
clearly justify rejection of sone of the selections. Hopefully, the par-
ties wll be able to reach an amcabl e settlenent wth respect to these
and the other selection applications. The parties may al so w sh to con-
sider the advisability of recourse to alternative dispute resolutionif a
conpl ete settl enent proves unattai nabl e.
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There renai ns only the issue of whether or not sel ection application
AA-11153-10 was properly rejected. The March 1, 1995, deci sion had based
rejection of this application on the ground that it had previously been
rejected inits entirety by decision dated June 25, 1986. It was further
noted that this determnation had been appeal ed by the Sate of A aska and
that this Board, in a decision styled Sate of Aaska, supra, had affirned
BLMs decision and that the case file had been closed. Not only has AR
failed to affirmatively chall enge BLMs action on this sel ection, but we
note that BLMis clearly correct inits assertion that this sel ection had
previously been rejected. See Sate of Aaska, supra at 318 n.1. Accord-
ingly, we affirmrejection of this selection application.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as to the rejection of regional selection appli-
cation AA11153-10 but reversed as to all other regional selection applica-
tions involved herein and the case files are remanded for further action as
deened appropriate in accordance wth the foregoing.

Janes L. Burski
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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